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Frequently Asked Questions
School Success and Opportunity Act (Assembly Bill 1266) Frequently Asked Questions.

Consistent with our mission to provide a world-class education for all students, from early childhood to
adulthood, the California Department of Education issues the following Frequently Asked Questions
(FAQs) in an effort to (a) foster an educational environment that is safe and free from discrimination for
all students, regardless of sex, sexual orientation, gender identity, or gender expression, and (b) assist
school districts with understanding and implementing policy changes related to AB 1266 and
transgender student privacy, facility use, and participation in school athletic competitions.

These FAQs are provided to promote the goals of reducing the stigmatization of and improving the
educational integration of transgender and gender nonconforming students, maintaining the privacy of
all students, and supporting healthy communication between educators, students, and parents to further
the successful educational development and well-being of every student.

Expand All | Collapse All

1. What is Assembly Bill (AB) 1266?

AB 1266, also known as the “School Success and Opportunity Act,” was introduced by
Assemblyman Tom Ammiano on February 22, 2013. It requires that pupils be permitted to
participate in sex-segregated school programs, activities, and use facilities consistent with their
gender identity, without respect to the gender listed in a pupil’s records. AB 1266 was approved
by Governor Brown on August 12, 2013. 



According to Assemblyman Ammiano, “This bill is needed to ensure that transgender students
are protected and have the same opportunities to participate and succeed as all other
students.” “AB 1266 clarifies California’s student nondiscrimination laws by specifying that all
students in K-12 schools must be permitted to participate in school programs, activities, and
facilities in accordance with the student’s gender identity.”



As part of the analysis of AB 1266, Assemblyman Ammiano also stated, "Athletics and physical
education classes, which are often segregated by sex, provide numerous well-documented
positive effects for a student's physical, social, and emotional development. Playing sports can
provide student athletes with important lessons about self-discipline, teamwork, success, and
failure, as well as the joy and shared excitement that being a member of a sports team can
bring. When transgender students are denied the opportunity to participate in physical education
classes in a manner consistent with their gender identity, they miss out on these important
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benefits and suffer from stigmatization and isolation. In addition, in many cases, students who
are transgender are unable to get the credits they need to graduate on time when, for example,
they do not have a place to get ready for gym class."

2. When did this law go into effect?

AB 1266 became a provision within California Education Code, Section 221.5(f), on January 1,
2014. It is important to note that prior to the enactment of AB 1266, both state and federal law
have prohibited gender-based discrimination for some time.



Federal Protection: 



Title IX prohibits sexual harassment and discrimination based on gender or sex stereotypes in
every jurisdiction. While Title IX does not specifically use the terms “transgender” or “gender
identity or expression,” courts have held that harassment and other discrimination against
transgender and gender nonconforming people constitutes sex discrimination. This position has
also been supported by the U.S. Department of Education. These rights were clarified in the
October 26, 2010, “Dear Colleague Letter” and the April 29, 2014, guidance issued by the U.S.
Department of Education, Office for Civil Rights, described in the “Recent Developments and
Resources” section at the end of this document.



California Law:



It is the policy of the State of California to afford all persons in public schools, regardless of their
disability, gender, gender identity, gender expression, nationality, race or ethnicity, religion,
sexual orientation, or any other characteristic that is contained in the definition of hate crimes set
forth in Section 422.55 of the Penal Code, equal rights and opportunities in the educational
institutions of the state. (Education Code Section 200.)



No person shall be subjected to discrimination on the basis of disability, gender, gender identity,
gender expression, nationality, race or ethnicity, religion, sexual orientation, or any other
characteristic that is contained in the definition of hate crimes set forth in Section 422.55 of the
Penal Code in any program or activity conducted by an educational institution that receives, or
benefits from, state financial assistance or enrolls pupils who receive state student financial aid.
(Education Code Section 220.)

3. What specifically does AB 1266 provide?

Pre-existing state law prohibits public schools from discriminating on the basis of several
characteristics, including sex, sexual orientation, and gender identity. Pre-existing state law also
requires that participation in a particular physical education activity or sport, if required of pupils
of one sex, be available to pupils of each sex.  AB 1266 requires a pupil be permitted to
participate in sex-segregated school programs, activities, and facilities including athletic teams
and competitions, consistent with his or her gender identity, regardless of the gender listed on
the pupil's records.
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As amended, Education Code Section 221.5(f) provides that “a pupil shall be permitted to
participate in sex-segregated school programs and activities, including athletic teams and
competitions, and use facilities consistent with his or her gender identity, irrespective of the
gender listed on the pupil’s records.”

4. How should a school district, teacher, school administrator or other employee define gender,
transgender, or gender identity?

There are a number of developing terms used to describe transgender characteristics and
experiences, which may differ based on region, age, culture, or other factors. Many of these
terms are not currently defined by law. However, several common definitions have been used by
the courts, the U.S. Department of Education, and a number of groups with educational equity
expertise, including the Gay, Lesbian, Straight, Education Network, and the California School
Boards Association. Any definitions provided in these materials are provided to facilitate the
process of providing safe and nondiscriminatory learning environments and are not provided for
the purpose of labeling any students.
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"Gender" means sex, and includes a person's gender identity and gender expression.
"Gender expression" means a person's gender-related appearance and behavior whether
or not stereotypically associated with the person's assigned sex at birth. (Education Code
Section 210.7.)

“Gender identity” refers to a person’s gender-related identity, appearance or behavior
whether or not different from that traditionally associated with the person’s physiology or
assigned sex at birth.

“Gender expression” refers to external cues that one uses to represent or communicate
one’s gender to others, such as behavior, clothing, hairstyles, activities, voice,
mannerisms, or body characteristics.

“Transgender” describes people whose gender identity is different from that traditionally
associated with their assigned sex at birth. “Transgender boy” and “transgender male”
refer to an individual assigned the female sex at birth who has a male gender identity.
“Transgender girl” and “transgender female” refer to an individual assigned the male sex at
birth who has a female gender identity. An individual can express or assert a transgender
gender identity in a variety of ways, which may but do not always include specific medical
treatments or procedures. Medical treatments or procedures are not considered a
prerequisite for one’s recognition as transgender.

“Gender nonconformity” refers to one’s gender expression, gender characteristics, or
gender identity that does not conform to gender stereotypes “typically” associated with
one’s legal sex assigned at birth, such as “feminine” boys, “masculine” girls and those who
are perceived as androgynous. Sexual orientation is not the same as gender identity. Not
all transgender youth identify as gay, lesbian or bisexual, and not all gay, lesbian and
bisexual youth display gender-nonconforming characteristics.

5. How can a teacher or school administrator determine whether a student is transgender or not?

The first and best option is always to engage in an open dialogue with the student and the
student’s parent or parents if applicable (but see FAQs 6 and 7). Gender identity is a deeply
rooted element of a person’s identity. Therefore, school districts should accept and respect a
student’s assertion of their gender identity where the student expresses that identity at school or
where there is other evidence that this is a sincerely held part of the student’s core identity.
Some examples of evidence that the student’s asserted gender identity is sincerely held could
include letters from family members or healthcare providers, photographs of the student at
public events or family gatherings, or letters from community members such as clergy.



If a student meets one or more of those requirements, a school may not question the student’s
assertion of their gender identity except in the rare circumstance where school personnel have a
credible basis for believing that the student is making that assertion for some improper purpose.
The fact that a student may express or present their gender identity in different ways in different
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contexts does not, by itself, undermine a student’s assertion of their gender identity.



A school cannot require a student to provide any particular type of diagnosis, proof of medical
treatment, or meet an age requirement as a condition to receiving the protections afforded
under California’s antidiscrimination statutes. Similarly, there is no threshold step for social
transition that any student must meet in order to have his or her gender identity recognized and
respected by a school.

6. May a student’s gender identity be shared with the student’s parents, other students, or members
of the public?

A transgender or gender nonconforming student may not express their gender identity openly in
all contexts, including at home. Revealing a student’s gender identity or expression to others
may compromise the student’s safety. Thus, preserving a student’s privacy is of the utmost
importance. The right of transgender students to keep their transgender status private is
grounded in California’s antidiscrimination laws as well as federal and state laws.  Disclosing
that a student is transgender without the student’s permission may violate California’s
antidiscrimination law by increasing the student’s vulnerability to harassment and may violate the
student’s right to privacy.


A. Public Records Act requests - The Education Code requires that schools keep student
records private. Private information such as transgender status or gender identity falls
within this code requirement and should not be released. (Education Code Section
49060.)

B. Family Educational and Privacy Rights (FERPA) - FERPA is federal law that protects
the privacy of students’ education records. FERPA provides that schools may only
disclose information in school records with written permission from a student’s parents or
from the student after the student reaches the age of 18. (20 U.S.C. Section 1232g.) This
includes any “information that . . . would allow a reasonable person in the school
community . . . to identify the student with reasonable certainty.” (34 C.F.R. Section 99.3.)

C. California Constitution - Minors enjoy a right to privacy under Article I, Section I of the
California Constitution that is enforceable against private parties and government officials.
The right to privacy encompasses the right to non-disclosure (autonomy privacy) as well as
in the collection and dissemination of personal information such as medical records and
gender identity (informational privacy).
Even when information is part of a student’s records and therefore covered by FERPA, the
law provides several exceptions that permit appropriate communications under
circumstances in which the student or others may be at risk of harm. Transgender or
gender nonconforming students are often subject to stressors which can place them at risk
of self-harm. FERPA expressly permits the disclosure of information from a student’s
records “…to appropriate parties in connection with an emergency if knowledge of the
information is necessary to protect the health or safety of the student or other individuals.”
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(34 C.F.R. Section 99.36(a).) “If the educational agency or institution determines that there
is an articulable and significant threat to the health or safety of a student or other
individuals, it may disclose information from education records to any person whose
knowledge of the information is necessary to protect the health or safety of the student or
other individuals.” (Id. Section 99.36(c).)

Moreover, although FERPA restricts disclosures of information obtained from a student’s
records, it was never intended to act as a complete prohibition on all communications. One
threshold point that is often overlooked is that FERPA limits only the disclosure of records and
information from records about a student. It does not limit disclosure or discussion of personal
observations.



In other words, if a school employee develops a concern about a student based on the
employee’s observations of or personal interactions with the student, the employee may
disclose that concern to anyone without violating, or even implicating, FERPA. Of course, in
most cases, the initial disclosure should be made to professionals trained to evaluate and
handle such concerns, such as school student health or welfare personnel, who can then
determine whether further and broader disclosures are appropriate.

7. What steps should a school or school district take to protect a transgender or gender
nonconforming student’s right to privacy?

To prevent accidental disclosure of a student’s transgender status, it is strongly recommended
that schools keep records that reflect a transgender student’s birth name and assigned sex
(e.g., copy of the birth certificate) apart from the student’s school records. Schools should
consider placing physical documents in a locked file cabinet in the principal’s or nurse’s office.
Alternatively, schools could indicate in the student’s records that the necessary identity
documents have been reviewed and accepted without retaining the documents themselves.
Furthermore, schools should implement similar safeguards to protect against disclosure of
information contained in electronic records.



Pursuant to the above protections, schools must consult with a transgender student to determine
who can or will be informed of the student’s transgender status, if anyone, including the student’s
family. With rare exceptions, schools are required to respect the limitations that a student places
on the disclosure of their transgender status, including not sharing that information with the
student’s parents. In those very rare circumstances where a school believes there is a specific
and compelling “need to know,” the school should inform the student that the school intends to
disclose the student’s transgender status, giving the student the opportunity to make that
disclosure her or himself. Additionally, schools must take measures to ensure that any
disclosure is made in a way that reduces or eliminates the risk of re-disclosure and protects the
transgender student from harassment and discrimination. Those measures could include
providing counseling to the student and the student’s family to facilitate the family’s acceptance
and support of the student’s transgender status. Schools are not permitted to disclose private
student information to other students or the parents of those students.
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A transgender student’s right to privacy does not restrict a student’s right to openly discuss and
express their gender identity or to decide when or with whom to share private information. A
student does not waive his or her right to privacy by selectively sharing this information with
others. 

8. What is a school or school district’s obligation when a student’s stated gender identity is different
than the student’s gender marker in the school’s or district’s official records?

A school district is required to maintain a mandatory permanent student record which includes
the legal name of the student and the student’s gender. If and when a school district receives
documentation that such legal name or gender has been changed, the district must update the
student’s official record accordingly.



If the school district has not received documentation supporting a legal name or gender change,
the school should nonetheless update all unofficial school records (e.g. attendance sheets,
school IDs, report cards) to reflect the student’s name and gender marker that is consistent with
the student’s gender identity. This is critical in order to avoid unintentionally revealing the
student’s transgender status to others in violation of the student’s privacy rights, as discussed
above in section 6.



If a student so chooses, district personnel shall be required to address the student by a name
and the pronouns consistent with the student’s gender identity, without the necessity of legal
documentation or a change to the student’s official district record. The student’s age is not a
factor. For example, children as early as age two are expressing a different gender identity. It is
strongly suggested that teachers privately ask transgender or gender nonconforming students at
the beginning of the school year how they want to be addressed in class, in correspondence to
the home, or at conferences with the student’s parents.



In addition to preserving a transgender student’s privacy, referring to a transgender student by
the student’s chosen name and pronouns fosters a safe, supportive and inclusive learning
environment. To ensure that transgender students have equal access to the programs and
activities provided by the school, all members of the school community must use a transgender
student’s chosen name and pronouns. Schools should also implement safeguards to reduce the
possibility of inadvertent slips or mistakes, particularly among temporary personnel such as
substitute teachers.



If a member of the school community intentionally uses a student’s incorrect name and pronoun,
or persistently refuses to respect a student’s chosen name and pronouns, that conduct should
be treated as harassment. That type of harassment can create a hostile learning environment,
violate the transgender student’s privacy rights, and increase that student’s risk for harassment
by other members of the school community. Examples of this type of harassment include a
teacher consistently using the student’s incorrect name when displaying the student’s work in the
classroom, or a transgender student’s peers referring to the student by the student’s birth name
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during class, but would not include unintentional or sporadic occurrences. Depending on the
circumstances, the school’s failure to address known incidents of that type of harassment may
violate California’s antidiscrimination laws.

9. How does a school or school district determine the appropriate facilities, programs, and activities
for transgender students?

A school may maintain separate restroom and locker room facilities for male and female
students. However, students shall have access to the restroom and locker room that
corresponds to their gender identity asserted at school. As an alternative, a “gender neutral”
restroom or private changing area may be used by any student who desires increased privacy,
regardless of the underlying reason. The use of such a “gender neutral” restroom or private
changing area shall be a matter of choice for a student and no student shall be compelled to use
such restroom or changing area.



If there is a reason or request for increased privacy and safety, regardless of the underlying
reason, any student may be provided access to a reasonable alternative locker room such as: 




A. Use of a private area in the public area of the locker room facility (i.e., a nearby
restroom stall with a door, an area separated by a curtain, or a P.E. instructor’s office in
the locker room).

B. A separate changing schedule (either utilizing the locker room before or after the other
students).

C. Use of a nearby private area (i.e., a nearby restroom or a health office restroom).
It should be emphasized that any alternative arrangement should be provided in a way that
keeps the student’s gender identity confidential.



Schools cannot, however, require a transgender student to use those alternatives. Requiring a
transgender student to be singled out by using separate facilities is not only a denial of equal
access, it also may violate the student’s right to privacy by disclosing the student’s transgender
status or causing others to question why the student is being treated differently.



Some students (or parents) may feel uncomfortable with a transgender student using the same
sex-segregated restroom or locker room. This discomfort is not a reason to deny access to the
transgender student. School administrators and counseling staff should work with students and
parents to address the discomfort and to foster understanding of gender identity, to create a
school culture that respects and values all students.

10. How should a school or district determine the appropriate placement for transgender students
related to sports and physical education classes?
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Transgender students are entitled to and must be provided the same opportunities as all other
students to participate in physical education and sports consistent with their gender identity.
Participation in competitive athletic activities and contact sports are to be addressed on a case-
by-case basis. For additional guidance, the California Interscholastic Federation issued new
bylaws in 2013, which provide a detailed process for gender identity participation in
interscholastic sports. (See, Recent Developments section below.)

11. May a school district or school enforce a gender-based dress code?

Nondiscriminatory gender segregated dress codes may be enforced by a school or school
district pursuant to district policy. Students shall have the right to dress in accordance with their
gender identity, within the constraints of the dress codes adopted by the school. School staff
shall not enforce a school’s dress code more strictly against transgender and gender
nonconforming students than other students.

12. How should school districts and schools address harassment, bullying and abuse of transgender
students?

California law requires that schools provide all students with a safe, supportive and inclusive
learning environment, free from discrimination, harassment, and bullying. Examples of
harassment and abuse commonly experienced by transgender students include, but are not
limited to, being teased for failing to conform to sex stereotypes, being deliberately referred to
by the name and/or pronouns associated with the student’s assigned sex at birth, being
deliberately excluded from peer activities, and having personal items stolen or damaged.
School district efforts to prevent and address harassment must include strong local policies and
procedures for handling complaints of harassment, consistent and effective implementation of
those policies, and encouraging members of the school community to report incidents of
harassment. Beyond investigating incidents, schools should implement appropriate corrective
action to end the harassment and monitor the effectiveness of those actions.

13. Should a school district or school generally review its gender-based policies?

As a general matter, schools should evaluate all gender-based policies, rules, and practices and
maintain only those that have a clear and sound pedagogical purpose. Examples of policies and
practices that should be reconsidered include: gender-based dress code for graduation or
senior portraits and asking students to line up according to gender. Gender-based policies,
rules, and practices can have the effect of marginalizing, stigmatizing, and excluding students,
whether they are gender nonconforming or not. In some circumstances, these policies, rules,
and practices may violate federal and state law. For these reasons, schools should consider
alternatives to them. 



Whenever students are separated by gender in school activities or are subject to an otherwise
lawful gender-specific rule, policy, or practice, students must be permitted to participate in such
activities or conform to such rule, policy, or practice consistent with their gender identity.
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RECENT DEVELOPMENTS AND RESOURCES
The California School Boards Association’s (CSBA) Final Guidance Regarding Transgender Students,
Privacy, and Facilities

CSBA has also promulgated a model board policy and administrative regulation that can be adopted
by districts:

Board Policy 5145.3 
(PDF; Posted 29-Jan-2016)

Administrative Regulation 5145.3 
(PDF; Posted 29-Jan-2016)

CSBA also issued a policy brief 
(PDF)
on the issue of how schools can support transgender and
gender nonconforming students

Office for Civil Rights Complaint and Resolution Agreement
On July 24, 2013, the U.S. Department of Education's Office for Civil Rights and the U.S. Department of
Justice's Civil Rights Division entered into a Resolution Agreement with the Arcadia Unified School
District to resolve a complaint alleging violations of Title IX. The case was brought on behalf of a
transgender student who was denied access to the boys' restrooms and locker rooms, and required to
sleep in a separate facility during an overnight field trip. The agreement requires the school district to
treat the student in a manner consistent with his gender identity for all purposes. Moreover, the school
district agreed to retain a consultant to revise their policies to prohibit discrimination on the basis of
gender identity and implement a district-wide training program for staff and students.

The Resolution Agreement 
(PDF; Posted 29-Jan-2016) between the Office for Civil Rights and
Arcadia Unified School District

California Interscholastic Federation
In February 2013, the California Interscholastic Federation (CIF) issued new bylaws which provide that
all students should have the opportunity to participate in CIF activities in a manner that is consistent with
their gender identity. CIF Regulation 300 D, Gender Identify Participation, provides:


Participation in interscholastic athletics is a valuable part of the educational experience for all
students. All students should have the opportunity to participate in CIF activities in a manner that is
consistent with their gender identity, irrespective of the gender listed on a student’s records. The student
and/or the student’s school may seek review of the student’s eligibility for participation in interscholastic
athletics in a gender that does not match the gender assigned to him or her at birth, should either the
student or the school have questions or need guidance in making the determination, by working through
the procedure set forth in the “Guidelines for Gender Identity Participation."

NOTE: The student’s school may make the initial determination whether a student may participate in
interscholastic athletics in a gender that does not match the gender assigned to him or her at
birth.

https://www.csba.org/Advocacy/~/media/CSBA/Files/Advocacy/ELA/2014_03_AB1266_FinalGuidance.ashx
http://d3n8a8pro7vhmx.cloudfront.net/supportallstudents/pages/26/attachments/original/1393265745/model1.pdf
http://d3n8a8pro7vhmx.cloudfront.net/supportallstudents/pages/26/attachments/original/1393265760/model2.pdf?1393265760
https://www.csba.org/GovernanceAndPolicyResources/DistrictPolicyServices/~/media/CSBA/Files/GovernanceResources/PolicyNews_Briefs/Transgender/201402_PBNonDiscriminationGender.ashx
http://www.justice.gov/sites/default/files/crt/legacy/2013/07/26/arcadiaagree.pdf
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The new California Interscholastic Federation bylaws

Office for Civil Rights, Questions and Answers on Title IX and Sexual
Violence, April 29, 2014
In April 2014, the U.S. Department of Education, Office for Civil Rights, issued guidance making clear
that federal law prohibits discrimination against students on the basis of transgender status: “Title IX's
sex discrimination prohibition extends to claims of discrimination based on gender identity or failure to
conform to stereotypical notions of masculinity or femininity and OCR accepts such complaints for
investigation 
(PDF; Posted 29-Jan-2016).”

Office for Civil Rights Dear Colleague Letter, October 26, 2010
In October 2010, the U.S. Department of Education, Office for Civil Rights, issued a Dear Colleague
Letter that, among other things, clarified that although Title IX does not prohibit discrimination on the
basis of sexual orientation, harassment directed at a student because that student is gay, lesbian,
bisexual, or transgender may constitute sexual harassment and sex discrimination prohibited by Title IX.

The U.S. Department of Education, Office for Civil Rights, Dear Colleague Letter, October 26, 2010
 (PDF; Posted 29-Jan-2016)

Other Resources
Gay-Straight Alliance Network/Tides Center, Transgender Law Center and National Center for Lesbian
Rights. (2004).
Beyond the Binary: A Tool Kit for Gender Identity Activism in Schools. San Francisco,
CA: GSA Network  (PDF; Posted 29-Jan-2016)

Gerald P. Mallon, “Practice with Transgendered Children,” in Social Services with Transgendered
Youth 49, 55-58 (Gerald P. Mallon ed., 1999)

Stephanie Brill & Rachel Pepper, The Transgender Child, 61-64 (2008).
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